
 

 
  

 

 

 
  

 

  Firasat Newsletter 
  
Dear friends and clients, 
 
MRCO just turned 11 years recently on 15 June culminating a very interesting and 
eventful journey over the years. The Partners and I would like to take this opportunity to 
thank all of you for the support and encouragement. Much has happened this month 
especially with Brexit. Is it good for the UK and how does this impact Malaysia? No one 
really knows the answer but personally I believe the UK is here to stay and any impact 
should not affect the long term players. London in particular will remain a major global 
financial centre with or without the EU.  
 
On a lighter note, I am sure many of you are burning the “midnight to early morning 
candle” watching the Euros just before sahur. At the time of writing this, Chile just won 
the Copa America title, Messi is retiring from international football and expect to see 
some interesting fiery clashes of the best 8 European teams. I am cautiously optimistic 
that my favourite team Brazil will also get their act together under the new coach Tite 
and be ready for the World Cup qualifiers. 
 
For this month’s Firasat edition, our associate Aiman has written on an issue which 
would involve all of us being social media and the legal repercussions. The amendments 
to the Evidence Act will test an interesting paradigm on burden of proof. Finally, we at 
MRCO would also like to take the opportunity to wish everyone Selamat Hari Raya Eid 
Fitr and Happy holidays. For those who are driving back home, drive safe. 
 
  
Yours truly, 
Mohamed Ridza 
Managing Partner 
Mohamed Ridza & Co 
Kuala Lumpur, Malaysia        
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NO, IT WASN’T ME! 
 
The Latin maxim “semper necessitas probandi incumbit ei qui agit” or “he who 
asserts must prove” has always been a well-known general principle of law that 
burden of proof lies on the alleging party. 
 
Similarly in Islamic law, the same principle has always been practiced and 
considered the core principle in Islamic evidence. As recorded by Imam Nawawi 
in his famous book of 40 Hadeeths, Prophet Muhammad peace be upon him said: 
 
 

 َمنْ  َعلَى ينَ َواْليَمِ  اْلُمدَِّعي، َعلَى اْلبَيِّنَةَ  لَِكنَّ  ُهْم،َوِدَماءَ  قَْومٍ  أَْمَوالَ  ِرَجالٌ  َالدََّعى َدْعَواُهمْ بِ  النَّاسُ  يُْعَطى لَوْ 
 أَْنَكرَ 

 
 
“Were people to be given everything that they claimed, men would [unjustly] claim 
the wealth and lives of [other] people. But, the onus of proof is upon the claimant, 
and the taking of an oath is upon him who denies.”  
 
The same general principle applies in Malaysia wherein section 102 of the 
Evidence Act 1950 clearly states that: 
 
“(1) Whoever desires any court to give judgment as to any legal right or liability, 
dependent on the existence of facts which he asserts, must prove that those facts 
exist. 
 
(2) When a person is bound to prove the existence of any fact, it is said that the 
burden of proof lies on that person.” 
 
The burden of proof thus lies on the prosecution in a criminal case, whereas the 
plaintiff would assume the burden of proof in a civil case. 
 
However, the emerging of internet and social media in Malaysia has pushed the 
government to take a different stand in relation to the burden of proof when it 
involves online publication. The Parliament has, on 9 May 2012, passed a 



controversial amendment to the Evidence Act 1950 by introducing section 114A 
on “Presumption of Fact in Publication” whereby the burden of proof has now 
been shifted to the alleged person. The new amendment states: 
 
“(1) A person whose name, photograph or pseudonym appears on any publication 
depicting himself as the owner, host, administrator, editor or sub-editor, or who in 
any manner facilitates to publish or re-publish the publication is presumed to have 
published or re-published the contents of the publication unless the contrary is 
proved. 
 
(2) A person who is registered with a network service provider as a subscriber of a 
network service on which any publication originates from is presumed to be the 
person who published or re-published the publication unless the contrary is proved. 
 
(3) Any person who has in his custody or control any computer on which any 
publication originates from is presumed to have published or re-published the 
content of the publication unless the contrary is proved. 
 
(4) For the purpose of this section- 
 
(a)"network service" and "network service provider" have the meaning assigned to 
them in section 6 of the Communications and Multimedia Act 1998 [Act 588]; and 
 
(b)"publication" means a statement or a representation, whether in written, printed, 
pictorial, film, graphical, acoustic or other form displayed on the screen of a 
computer.” 
 
The purpose of section 114A is to identify persons accountable for an alleged 
illicit i.e, defamatory, seditious or libelous content published on the Internet. 
Before the amendment, The Malaysian Communications and Multimedia 
Commission says it is almost legally impossible to take action if all that a person 
has to do is to deny any responsibility. A person accused of publishing illicit 
content on the internet can always get away by giving a mere denial. However 
this is no longer the case. If the IP address can be traced back to the accused’s 
computer or internet, the accused would then need to prove that the content was 
not published or posted by him. And the odds are, it is not easy to prove that. 
 
Of course, this new amendment has invited many opinions from lawyers, 
journalists and even civilians. In fact, the Centre for Independent Journalism 



(CIJ) organised the Internet Blackout Day on 12 August 2012 to campaign 
against the introduced section 114A and to call on the government to withdraw 
the amendment. 
 
Regardless of what opinions someone may have be it for or against, as the law 
has been passed, every internet user needs to ensure that whatever statement, 
opinion or content intended to be published should not contain any defamatory, 
seditious or libelous elements. They should also ensure that their internets, 
computers and devices are not used by someone else to post incriminating 
publications. 
 
It is not impossible for a father to be held liable for defamation or illicit comment, 
for example, even though the one who actually posted the comment was his son 
for the mere fact that the IP address is traced back to his (the father’s) computer. 
The same goes to an employer who might get into trouble with the authorities 
for something posted by its employee using the office’s internet and computer. 
 
Looking into the Court’s stand on section 114A, the Court has not refused to use 
this provision. In Tong Seak Kan & Anor v Loke Ah Kin & Anor [2014]6 CLJ 904, 
the first plaintiff, a prominent businessman and his wife, the second plaintiff, 
sued the first defendant for cyberspace defamation, and a sum of RM600,000 
was awarded against the first defendant by the Deputy Registrar. The first 
defendant then appealed for the judgment to be set aside and one of his defense 
is that the two blogs allegedly containing the defamatory statements did not 
belong to him and that he had nothing to do with the publications. 
 
In dismissing the appeal, the court, among others, states that: 
 
“Confirmation by the service providers, Telekom Malaysia and TM Net, provided 
proof that the first defendant was the registered subscriber of the two blogs, 
automatically kicking in the presumption under s. 114A(2) of the Evidence Act 1950 
('the Act'), which was retrospective in effect. The legislative scheme of s. 114A(2) is 
merely to presume or pre-suppose that the registered owner of the blog is the 
publisher of the publication and the presumption is rebuttable by proof to the 
contrary. If a blog or website owner succeeds in proving that he is not the person 
who published the offending material then the presumption dissipates and 
s. 114A(2) of the Act loses its bite.” 
 
 



 

The Court continues: 
 
“The law relating to cyber publication was clear. Once the registered subscriber of a 
blog or website where the offending publication originates from had been positively 
identified, the burden lay on the registered subscriber to prove on the balance of 
probability that he was not the author of the publication. For this purpose, it was not 
sufficient for him to merely put the plaintiff to strict proof of the averments made 
against him.” 
 
In conclusion, this brief article is not intended to create any debate on section 
114A but just a gentle reminder to the internet and computer owners and users 
out there to think twice before posting or letting someone else to post any 
controversial statement as NO, IT WASN’T ME is no longer a valid excuse. 
 
 
Aiman Dazuki 
Associate 
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