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Malaysia

1 Overview of Natural Gas Sector

1.1 A brief outline of Malaysia’s natural gas sector, including
a general description of: natural gas reserves; natural gas
production including the extent to which production is
associated or non-associated natural gas; import and
export of natural gas, including liquefied natural gas
(LNG) liquefaction and export facilities, and/or receiving
and re-gasification facilities (“LNG facilities”); natural gas
pipeline transportation and distribution/transmission
network; natural gas storage; and commodity sales and
trading.

Located at the heart of Southeastern Asia, Malaysia is the 66th

largest country by total land area in the world, with a population of

about 28 million and a land area of around 329,847 square

kilometres (127,350 square miles) respectively.  Separated by the

South China Sea, Malaysia has been divided into two regions

namely Peninsula Malaysia and Malaysian Borneo (also known as

West and East Malaysia).  Adjacent to the Strait of Malacca which

connects the Far East to Asia, the Middle East and Europe,

Malaysia is the focal point for foreign trade.  The country is blessed

with a rich deposit of natural resource in agriculture, minerals and

forestry and is highly dependent on its natural resources to the

growth of its economy.  However, during the1970s it saw the

transformation of the country’s dominant mining and agriculture

base to multi-sector economy.  In 2007, Malaysia’s economy was

ranked as the 3rd largest among the Southeast Asian countries.

Over the last few decades, Malaysia’s natural gas sector has grown

significantly.  According to the Central Intelligence Emergency, the

gas reserve is estimated to reach 82.98 Tcf for the year 2010 and is

expected to last for another 35 years.  As reported by PETRONAS

as at January 2010, Malaysia’s gas production in 2009 produced

approximately 980,200 barrels of gas per day equivalent to 5.6852

Billion cubic feet per day (Bcf/d). 

Natural gas has also been imported from West Natuna, Indonesia,

since 2002 and from the Malaysia–Thailand Joint Development

Area (“MTJDA”) since 2005.  Furthermore, beginning in 2014 the

country will import over 2 million metric tonnes of LNG from

Australia to meet the rising domestic demands and to counter the

dwindling domestic discoveries.  As at 2007, Malaysia was the

second largest exporter of LNG in the world after Qatar in 2007,

exporting over 1 Tcf of LNG, which accounted for 13% of total

world LNG exports.  Reports by the Department of Statistic

Malaysia had shown that in December 2009, the export of LNG has

decreased from RM 40,732 million in 2008 to RM 31,195 million

in 2009 due to the lower average unit of the price although the

export volume had shown an increase by 3.4% to 2.2 million

tonnes.  Nonetheless, Japan, Korea and Taiwan continue to be the

major importers of Malaysian LNG.

The country’s LNG facilities are proven to be among the most

outstanding facilities provided worldwide.  The PETRONAS LNG

complex in Bintulu comprises of 8 LNG trains and 3 LNG plants

with the capacity of producing 23 million tonnes per year.  It

remains the largest LNG complex in the world with a majority

interest held by the country’s national oil company, Petroleum

Nasional Berhad (“PETRONAS”).  The plants are primarily

transported by Malaysia International Shipping Corporation

(“MISC”), which owns and operates 27 LNG tankers, the single

largest LNG tanker fleet in the world by volume of LNG carried.

MISC is 62% owned by PETRONAS and also has significant

involvement in oil shipping activities. 

A further increment through debottlenecking is expected by the end

of 2010, raising overall capacity by 0.6 Tcf per year.  As the main

LNG importer in Asia, Japanese financing has been critical to the

development of Malaysia’s LNG facilities.

The utilisation of the Peninsular Gas Utilization (“PGU”) in 1998

created a widened infrastructure for natural gas transmission on

Peninsular Malaysia and the region close-by.  The pipelines now

also link with Singapore and Indonesia.  With the construction of

the Trans-Thailand Malaysia Gas Pipeline System completed in

2007, a further linkage to the MTJDA, which pipes directly to the

Malaysian domestic pipelines system in Changlun, Kedah, has been

provided.  The whole system provides a solid foundation for the

formation of the proposed ‘Trans-ASEAN Gas Pipeline’ system, a

transnational pipeline network linking major gas producers and

consumers in Southeast Asia.  Furthermore, PETRONAS proposed

to build 350 miles of pipelines connecting Sabah and Sarawak to

transport Sabah’s off shore gas fields to Sarawak for liquefaction

and export which is expected to be completed by March 2011.

1.2 To what extent are Malaysia’s energy requirements met
using natural gas (including LNG)?

The Ministry of Energy, Water and Communication reported that in

2005 natural gas contributed to 41.3% of the basic commercial

energy supply.  This percentage is expected to increase to 41.6% by

the end of 2010.  The end demand of commercial energy is expected

to increase from 1,631.7 petajoules in 2005 to 2,217.9 petajoules in

2010.
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1.3 To what extent are Malaysia’s natural gas requirements
met through domestic natural gas production?

It is estimated that the country consumed of 26.27 Billion cubic

metres (Bcm) out of the country’s production of 57.3 Bcm in 2010.

1.4 To what extent is Malaysia’s natural gas production
exported (pipeline or LNG)?

In 2007, Malaysia was the second largest LNG exporter after Qatar.

Through the Trans-Thailand Malaysia Gas Pipeline it projected to the

Trans-Asean Gas Pipeline project, a transnational pipeline network

linking the major natural gas producers and consumers in Southeast

Asia which propose Malaysia to serve as a hub.  To date, Japan, South

Korea and Taiwan is the major purchaser of the country’s LNG.  It was

expected in the second quarter of 2010, for the estimated growth of

LNG exports to build up to RM 3.0 billion (5.7%).  The production

and export of natural gas is estimated to rise with the latest project of

the Sabah Oil and Gas Terminal (“SOGT”) which is expected to be

operational by the end of 2010. It is estimated that the terminal has the

capacity to handle 1.0 billion standard cubic feet of gas per day (1

Bcf/d).  The, under construction, Sabah Sarawak Gas Pipeline

(“SSGP”), which is a component of the SOGT, is expected to give a

boost to the production and export of natural gas and future domestic

consumption in Sabah and Sarawak.  The 500km SSGP will transport

gas from the SOGT in Kimanis to PETRONAS LNG Complex

Bintulu for processing into liquefied natural gas (LNG) for export.

2 Development of Natural Gas

2.1 Outline broadly the legal/statutory and organisational
framework for the exploration and production
(“development”) of natural gas reserves including:
principal legislation; in whom the State’s mineral rights to
natural gas are vested; Government authority or
authorities responsible for the regulation of natural gas
development; and current major initiatives or policies of
the Government (if any) in relation to natural gas
development.

The principal legislation towards the development of natural gas in

Malaysia is mainly regulated by the Petroleum Development Act,

1974 (“PDA”) and Gas Supply Act, 1993 (“GSA”). 

Petroleum Development Act, 1974  is associated to the regulation of

the petroleum and petrochemical industries.  Natural gas is

encompassed within the wide definition of petroleum as defined in the

act.  Section 10 of the PDA defines petroleum as “any mineral oil or
relative hydrocarbon and natural gas existing in its natural conditions
and casinghead petroleum spirit including bituminous shales and
other stratified deposits from which oil can be extracted”.

Statutorily, the entire ownership inclusive of the privilege rights for

exploring, exploiting, winning and obtaining petroleum is vested

solely on PETRONAS, with direct purview of the Prime Minister.  To

optimise the value and maximise the synergy of the natural gas

resources, the law had divided the upstream and downstream activities

to different entities.  By the amendment to the Petroleum Regulations,

1974 on January 1991, the Ministry of Domestic Trade and Consumer

Affairs (“MDTCA”) and the Ministry of International Trade and

Industry (“MITI”) share the responsibility to regulate all activities in

the downstream sector of the petroleum industry.  Thereafter, MITI is

responsible for the issuance of licences for the processing and refining

of petroleum and the manufacture of petrochemical products, whilst

MDTCA issues licences for the marketing and distribution of

petroleum products.

The GSA, on the other hand, is gazetted to provide local guidelines

for the licensing of the supply of gas for domestic consumers, and

the price, installation and appliances with respect to transportation

and gas consuming.  The Energy Commission is empowered to

enforce the Act and to ensure that the interest of the consumer is

safeguarded besides carrying on all requisite tasks such as to secure

the licence, regulate the composition, pressure, purity and volume

of gas supplied through pipelines.

The Government is optimised to the growing demand of the oil and

gas sector and through the 10th Malaysian Plan, it visualise the rapid

development of the country’s reserve and encouraging the growth of

regional and global leaders in the sector.  Almost RM 16.7 billion is

expected to be invested for the entry points project, funded by public

and private sector which consist of the 12 National Key Economics

Area (“NKEA”), inclusive of the country’s oil and gas sector.

2.2 How are the State’s mineral rights to develop natural gas
reserves transferred to investors or companies
(“participants”) (e.g. licence, concession, service contract,
contractual rights under Production Sharing Agreement?)
and what is the legal status of those rights or interests
under domestic law?

Pursuant to the enactment of the PDA, the explicit right for the

development of the natural gas resources in Malaysia is vested

solely to PETRONAS.  Nonetheless, the rights may be delegated to

the interested entities by contracting the Production Sharing

Agreement with PETRONAS and authentication by the Petroleum

Authority (the Yang Di Pertuan Agong or Yang Di Pertuan Negeri

for the affected land respectively).  The regulations are profoundly

elaborated in the Petroleum Mining Act, 1966 (“PMA”), which

cater mostly on the authorisation, fees and terms and conditions

imposed for the affected land.

The latest deal on conjoining the rights was struck in September

2010, where PETRONAS entered into the Deed of Amendment of

the Malaysia’s deepwater block’s Production Sharing Agreement

(“PSA”) with PetroleumBrunei to implement the commercial

arrangement in the exploration and exploitation of hydrocarbon

resources with regard to Block CA1 of the Commercial

Arrangement Area (“CAA”) as well as Sabah and Sarawak.

2.3 If different authorisations are issued in respect of different
stages of development (e.g., exploration appraisal or
production arrangements), please specify those
authorisations and briefly summarise the most important
(standard) terms (such as term/duration, scope of rights,
expenditure obligations).

PETRONAS plays a focal role in the upstream activities involving

exploration, development and production of crude oil and natural

gas.  On the other hand, the downstream activities involving

tankers, pipelines, retailers and consumers is delegated to MITI and

MDTCA.  Accordingly, MITI is responsible for the issuance of

licences for the processing and refining of petroleum and the

manufacture of petrochemical products, whilst MDTCA issue

licences for the marketing and distribution of petroleum products.

2.4 To what extent, if any, does the State have an ownership
interest, or seek to participate, in the development of
natural gas reserves (whether as a matter of law or
policy)?

The ownership by the State of its natural gas reserves is restricted

by the country’s Federal Constitution.  As stated in its Schedule 9,
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the Federal Government is assigned to any activities linked to the

State’s mineral resources including petroleum or natural gas.  The

jurisdiction of the State Authority is only summoned for the

issuance of permits and licences in lieu of prospecting mines,

mining leases and certificates.  The bulk of the power is vested in

the country’s national oil company, PETRONAS.  However, Sabah

and Sarawak enjoy rather beneficial incentives whereby an import

and export duty of the production of its minerals is guaranteed to its

revenue.

2.5 How does the State derive value from natural gas
development (e.g. royalty, share of production, taxes)?

Section 4 of the PDA states:

“In return for the ownership and the rights, powers, liberties and
privileges vested in it by virtue of this Act, the Corporation shall
make to the Government of the Federation and the Government of
any relevant states such cash payment as may be agreed between
the parties concerned.”

In lieu of the Act, in 1976 PETRONAS signed an agreement with

all the States in Malaysia which states that any States where

petroleum is found will be paid a royalty of 5% of the revenue. 

With respect to the income tax, the Petroleum (Income Tax) Act,

1967 clearly spelled out the parties who are subject to the tax:

PETRONAS; Malaysia-Thailand Joint Authority; and any other

person carrying on petroleum operations.  To note, income tax on

the petroleum industry is marked at 38% for every assessment year.

2.6 Are there any restrictions on the export of production?

Generally there is no restriction to the export of natural gas

production.  Nonetheless the Government has imposed export

duties to every exported production as stipulated in the Custom

Duties Order, 1996.

2.7 Are there any currency exchange restrictions, or
restrictions on the transfer of funds derived from
production out of the jurisdiction?

None.

2.8 What restrictions (if any) apply to the transfer or disposal
of natural gas development rights or interests?

The right over the natural gas production is vested solely to

PETRONAS.  This is in fact in line with the PDA.  Disposal of such

right and interest are subject to prior approval of PETRONAS.

2.9 Are participants obliged to provide any security or
guarantees in relation to natural gas development?

This depends on the natural gas development agreement with

Petronas.

2.10 Can rights to develop natural gas reserves granted to a
participant be pledged for security, or booked for
accounting purposes under domestic law?

It can be pledged with the consent of PETRONAS or the Petroleum

Authority.

2.11 In addition to those rights/authorisations required to
explore for and produce natural gas, what other principal
Government authorisations are required to develop
natural gas reserves (e.g. environmental, occupational
health and safety) and from whom are these
authorisations to be obtained?

There are a few legislations required to be adhered to, such as the

Petroleum (Safety Measures) Act, 1984, the Occupational Safety

and Health Act 1994 and the Environmental Quality Act, 1974.  The

authorisations and approval is vested on the respective ministries.

2.12 Is there any legislation or framework relating to the
abandonment or decommissioning of physical structures
used in natural gas development? If so, what are the
principal features/requirements of the legislation?

To note, there is no specific law in Malaysia which deals with the

issues of abandonment or decommissioning of physical structures

used in natural gas development.  However, a certain fee known as

an Abandonment Cess shall be paid to PETRONAS for the purpose

of decommissioning of a physical structures operation.

2.13 Is there any legislation or framework relating to gas
storage? If so, what are the principle
features/requirements of the legislation?

No specific legislation.  Nevertheless, it needs to be approved by

the Environmental Department. 

3 Import / Export of Natural Gas (including LNG)

3.1 Outline any regulatory requirements, or specific terms,
limitations or rules applying in respect of cross-border
sales or deliveries of natural gas (including LNG).

Rules on deliveries of cross-border sales and natural gas are the

same as other goods and items exported.

4 Transportation

4.1 Outline broadly the ownership, organisational and
regulatory framework in relation to transportation
pipelines and associated infrastructure (such as natural
gas processing and storage facilities).

No information available.

4.2 What Governmental authorisations (including any
applicable environmental authorisations) are required to
construct and operate natural gas transportation pipelines
and associated infrastructure?

Please refer to the PDA.

4.3 In general, how does an entity obtain the necessary land
(or other) rights to construct natural gas transportation
pipelines or associated infrastructure? Do Government
authorities have any powers of compulsory acquisition to
facilitate land access?

An entity obtains the necessary land rights via negotiations with

private land owners for easement, licence and acquisition.  The
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Government may compulsorily acquire lands under the Land

Acquisition Act, 1960.

4.4 How is access to natural gas transportation pipelines and
associated infrastructure organised?

Any matter relating to pipelines will be coordinated and handled by

PETRONAS and the relevant states in Malaysia.

4.5 To what degree are natural gas transportation pipelines
integrated or interconnected, and how is co-operation
between different transportation systems established and
regulated?

No information available.  However, there is a natural gas pipeline

running across the country.

4.6 Outline any third-party access regime/rights in respect of
natural gas transportation and associated infrastructure.
For example, can the regulator or a new customer
wishing to transport natural gas compel or require the
operator/owner of a natural gas transportation pipeline or
associated infrastructure to grant capacity or expand its
facilities in order to accommodate the new customer? If
so, how are the costs (including costs of interconnection,
capacity reservation or facility expansions) allocated?

No information available.

4.7 Are parties free to agree the terms upon which natural
gas is to be transported or are the terms (including
costs/tariffs which may be charged) regulated?

Please refer to the PDA and the GSA.

5 Transmission / Distribution

5.1 Outline broadly the ownership, organisational and
regulatory framework in relation to the natural gas
transmission/distribution network.

Natural gas falls within the jurisdiction of the Federal Government.

By virtue of the PDA, PETRONAS, wholly-owned by the

Government is vested with the entire ownership and control of the

petroleum resources in Malaysia.  PETRONAS operates the

Peninsular Gas Utilisation system through its majority-owned

subsidiary, PETRONAS Gas Berhad, which involves 6 processing

plants and approximately 2,505 kilometres of pipelines to process

and transmit gas to end-users in the power, industrial and

commercial sectors in Peninsular Malaysia and Singapore. 

The Energy Commission of Malaysia, created under the Energy

Commission Act 2001, is responsible for all matters relating to the

supply of gas through pipelines and the use of gas as provided under

the GSA.  The Energy Commission consists of 7 members: the

Chairman; 2 members from the Government sector; and 4 members

from the private sector who are appointed by the Minister of

Energy, Communications and Multimedia. 

The distribution network of natural gas is vested with PETRONAS

Gas Berhad which is responsible for the manufacturing and

transferring the product to the customer.  To date, there are only two

companies licensed by the Energy Commission to distribute gas¸

which are Gas Malaysia Sdn Bhd in Peninsular Malaysia and Sabah

Energy Corporation Sdn Bhd for Sabah.

5.2 What Governmental authorisations (including any
applicable environmental authorisations) are required to
operate a distribution network?

In order to operate a distribution network, a licence needs to be

obtained from the Minister in charge of matters relating to

petroleum, in this case, the Prime Minister himself.  However,

applications for permission to commence or continue any business

of marketing or distributing petroleum or petrochemical products

under Section 6(3) of the PDA shall be made to the Secretary

General of the MDTCC.

The Gas distribution system is regulated under the GSA or Gas

Supply Regulations, 1997, which cover gas supply specifications

and practices for the safe installation of a gas pipeline. 

The main mechanism in ensuring the gas reticulation industry

functioning in an orderly, safe and economic manner is through the

issuing of a licence to an organisation that supplies gas through a

pipeline.  The Energy Commission is given the power to issue a Gas

Utility licence, after getting the approval from the Minister.

It is an offence to supply gas (deliver, transport, distribute or

reticulate gas through pipelines) without obtaining a licence under

the GSA.

5.3 How is access to the natural gas distribution network
organised?

Any person applying for a licence is required to submit to the

Energy Commission, whenever applicable, the following details:

i. the area for the supply of gas;

ii. a site location plan showing the proposed location of the

premises to be installed with the gas pipeline and its

neighbouring area;

iii. a piping layout showing details of pipeline routes including

the location of any storage tank or cylinder, site boundary,

deflection wall and the nearest sources of ignition;

iv. technical specifications of the pipeline or installation;

v. certification of the pipeline or installation; and

vi. any other information as may be required by the

Commission.

Based on the information provided, the Commission is able to

organise the natural gas distribution network.

5.4 Can the regulator require a distributor to grant capacity or
expand its system in order to accommodate new
customers?

The regulator’s statutory functions are, among others, to regulate all

matters relating to the supply of gas through pipelines and to

promote efficiency, economy and safety in the supply of gas

through pipelines and the use of gas supplied through pipelines.

The regulator has the power to require a distributor to expand its

system in order to accommodate new customers so long as

efficiency, economy and safety in the supply of gas are maintained.  

5.5 What fees are charged for accessing the distribution
network, and are these fees regulated?

Currently, there is no regulation which provides for the fees charged

for accessing the distribution network.
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5.6 Are there any restrictions or limitations in relation to
acquiring an interest in a gas utility, or the transfer of
assets forming part of the distribution network (whether
directly or indirectly)?

The acquisition of an interest is dependent on approval from the

Government of Malaysia.

6 Natural Gas Trading

6.1 Outline broadly the ownership, organisational and
regulatory framework in relation to natural gas trading.
Please include details of current major initiatives or
policies of the Government or regulator (if any) relating to
natural gas trading.

As PETRONAS is vested with the entire ownership and control of

the petroleum resources in Malaysia, it is also involved in natural

gas trading.

6.2 What range of natural gas commodities can be traded?
For example, can only “bundled” products (i.e., the natural
gas commodity and the distribution thereof) be traded?

Petroleum can be traded and processed with products such as diesel,

fuel oil and kerosene for industry usage.

7 Liquefied Natural Gas

7.1 Outline broadly the ownership, organisational and
regulatory framework in relation to LNG facilities.

PETRONAS operates one of the largest LNG production facilities

at Bintulu, Sarawak which consists of three plants: Malaysia LNG

Sdn Bhd; Malaysia LNG; and Dua Sdn Bhd.  The project uses

natural gas from gas fields offshore of Sarawak to produce LNG

which is primarily exported to electric and gas companies in Japan,

Korea, Taiwan and China through long-term supply contracts.

PETRONAS has also expanded its LNG operations internationally

through joint venture projects, primarily in Egypt and Australia.

Malaysian International Shipping Company Berhad serves as

PETRONAS’ primary LNG transportation provider.

7.2 What Governmental authorisations are required to
construct and operate LNG facilities?

As PETRONAS has been given the exclusive right to obtain

petroleum, and any related activities, in Malaysia, the Prime

Minister’s permission must be obtained by any other persons

wishing to process or refine petroleum or manufacture

petrochemical products from petroleum.  This is provided in section

6(1) of the PDA. 

An application shall be made to PETRONAS pursuant to

Regulation 3 of the Petroleum Regulations 1974 for a licence to

commence or continue any business or service involving the supply

of equipment and facilities and services required in connection with

the exploration, exploitation, winning and obtaining of petroleum,

including the following:

i. survey and exploration services;

ii. all engineering, technical and consultancy services involved

in the exploration, drilling and production of crude oil and

natural gas;

iii. all engineering, construction and maintenance works

connected with upstream activities;

iv. rigs and drilling services; 

v. supplies of all exploration, drilling and production materials,

equipments, platforms, derricks, tools and installations, pipes

and pipe-laying services, barges and tankers; 

vi. transportation and communication services connected with

upstream operations; and

vii. supply of general services connected with upstream

operations.

Regulation 3A provides that an application for permission to

commence or continue any business of processing or refining of

petroleum or the manufacture of petrochemical products from

petroleum under section 6(1) of the Act shall be made to the

Secretary General of MITI.

Further, pursuant to section 3(1) of the PMA, any person wishing to

shall explore, prospect or mine for, or do any act with a view to

exploring, prospecting or mining for petroleum upon any land must

apply for an exploration licence or a petroleum agreement.

Every application for an exploration licence or for a petroleum

agreement shall be made in writing in the form set out in the first

schedule and shall be addressed to the Menteri Besar, or Chief

Minister, of the State or, as the case may be, to the Minister for

consideration by the petroleum authority (section 5(1) of the PMA).

Under section 4(3), in relation to an application in respect of an area

of onshore land, the petroleum authority shall be the ruler, or Yang

Di-Pertua Negeri, of the State in which the area of onshore land is

situated; whereas, in relation to an application in respect of an area

of offshore land, the petroleum authority shall be the Yang Di-

Pertuan Agong (the King of Malaysia).

Bintulu port is the only export gateway for Malaysia’s LNG and is

under the jurisdiction of the Bintulu Port Authority (“BPA”), a

Federal statutory body under the purview of the Ministry of

Transport.  BPA’s responsibilities include the overall supervisions

of all the activities at Bintulu port, including the utilisation of port

utilities and operations and acting as trade facilitator.  It also

overseas and ensures the safety and security in port operation.

7.3 Is there any regulation of the price or terms of service in
the LNG sector?

The prices and terms of service of LNG are regulated by the

MDTCC pursuant to section 3 of the Price Control Act 1946.

Section 4 provides that MDTCC, acting as the price controller, has

the power to fix prices and charges with the approval of the minister

from time-to-time by an order published in the Gazette.

A licence for retail of LNG is issued by MDTCA.  The salient terms

and conditions of the licence must be adhered to in addition to the

terms and conditions of any other relevant licences issued by other

authorities.

7.4 Outline any third-party access regime/rights in respect of
LNG Facilities.

Not applicable.
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8 Competition

8.1 Which Governmental authority or authorities are
responsible for the regulation of competition aspects, or
anti-competitive practices, in the natural gas sector?

Malaysia does not have a national competition policy.

Consequently, there is no form of punishment for anti-competitive

practices in the natural gas sector. 

The Energy Commission formed under the Energy Commission

Act, 2001 is responsible for all matters relating to the supply of gas

through pipelines and the use of gas as provided under the GSA.

One of the major responsibility of the Commission is economic

regulation, which includes the promoting and safeguarding

competition, enabling fair and efficient market conduct or, in the

absence of a competitive market, to prevent the misuse of

monopoly or market power in respect of the gas supply industry.

8.2 To what criteria does the regulator have regard in
determining whether conduct is anti-competitive?

Currently, there is no competition law in Malaysia.  As such, the

Commission will exercise their own discretion in determining

whether conduct is anti-competitive. 

A provision for anti-competitive conduct may be found in Section

14 (1) (h) of the Energy Commission Act 2001.  However, no

regulations/guidelines have been issued in respect of the same.

8.3 What power or authority does the regulator have to
preclude or take action in relation to anti-competitive
practices?

As there are no guidelines/laws on anti-competitive practice, the

Commission and the Government may exercise their own discretion

in order to preclude or take action in relation to anti-competitive

practices.  There is also no punishment for anti-competitive

practices in the natural gas sector.

8.4 Does the regulator (or any other Government authority)
have the power to approve/disapprove mergers or other
changes in control over businesses in the natural gas
sector, or proposed acquisitions of development assets,
transportation or associated infrastructure or distribution
assets? If so, what criteria and procedures are applied?
How long does it typically take to obtain a decision
approving or disapproving the transaction?

There is no specified law or regulation that deals with mergers and

acquisitions of oil and gas companies in Malaysia.  Therefore,

general law, regulation and guidelines dealing with mergers and

acquisitions of companies in Malaysia would be applicable.

9 Foreign Investment and International 
Obligations

9.1 Are there any special requirements or limitations on
acquisitions of interests in the natural gas sector (whether
development, transportation or associated infrastructure,
distribution or other) by foreign companies?

There are several requirements laid down by the government

authority and the legal statute to manage the carrying of natural gas

sector in Malaysia.  There are no other persons who are allowed to

carried out any business pertaining to any type of natural gas or

petroleum other than PETRONAS except those given permission

by the Prime Minister as declared in section 6(1) of the PDA.

Section 6 (1) of the PDA states that, “notwithstanding the
provisions of any other written law, no business of processing or
refining of petroleum or manufacturing of petro-chemical products
from petroleum may be carried out by any person other than
PETRONAS unless there is in respect of any such business a
permission given by the Prime Minister”.  If any foreign companies

are interested to operate in the natural gas sector, then they must

apply in writing to the Prime Minister for permission as mentioned

in section 6 (2) of the PDA. 

Failure to comply with this provision will lead to the company

being guilty of an offence and therefore subject to a fine not

exceeding Ringgit Malaysia One Million or imprisonment for a

term not exceeding five years or both, and that equipment used in

the operation shall be forfeited by virtue of section 5 of the PDA  In

addition to the rules, any transportation of petroleum by pipelines

also requires permission by the Minister.  As mentioned in section

16(1) of Petroleum (Safety Measures) Act, 1984,“it shall not be
lawful for any person to undertake any pipeline works to be
executed in or on land, on the surface of or underwater, onshore or
offshore except under authorisation granted by the Minister, or
otherwise than along the route delineated on the map annexed to
the authorisation or within such limits of lateral deviation from the
route as may be prescribed in the authorization, or by a person
other than the one named in the authorisation”.  Failure to comply

with the regulations may result to an offence and subject to either or

both a fine not exceeding Ringgit Malaysia Twenty Thousand and

imprisonment by virtue of section 18 of Petroleum (Safety

Measures) Act. 

9.2 To what extent is regulatory policy in respect of the
natural gas sector influenced or affected by international
treaties or other multinational arrangements?

The complexity of the oil and gas industry has raised calls

internationally for the State to adopt some legislation or practice for

the protection and safeguarding of the national resources and

interest.  For example, Malaysia acquired membership with the

International Association of Oil and Gas Producers (“OGP”)

(formerly known as the Oil Industry International Exploration and

Production Forum).  This association was formed in 1974 to

develop effective communications between the upstream industry

and the increasingly complex network of international regulators

(Brussels: About OGP: 16th May 2006. http://www.ogp.org.uk).

Malaysia is also entering into force the New York Convention on

the Recognition and Enforcement of Foreign Arbitral Awards and

the Convention on the Settlement of Investment Disputes between

States and Nationals of Other States (“ICSID”).  Apart from that,

the Kuala Lumpur Regional Centre of Arbitration (“KLRCA”),

which operates in accordance with the UNCITRAL Arbitration

Rules providing dispute resolution between foreign

investor/companies with the government authorities, also applies.

M
al

ay
sia

179

M
al

ay
sia

ICLG TO: GAS REGULATION 2011 WWW.ICLG.CO.UK



Mohamed Ridza & Co. Malaysia

10 Dispute Resolution

10.1 Provide a brief overview of compulsory dispute resolution
procedures (statutory or otherwise) applying to the natural
gas sector (if any), including procedures applying in the
context of disputes between the applicable Government
authority/regulator and: participants in relation to natural
gas development; transportation pipeline and associated
infrastructure owners or users in relation to the
transportation, processing or storage of natural gas; and
distribution network owners or users in relation to the
distribution/transmission of natural gas.

Arbitration is one of the alternative procedures for settlements of

disputes between the Government authority and owners/users in

relation to the natural gas sector as held under the KLRCA, which

operates in accordance with the UNCITRAL Arbitration Rules.

The procedure of the arbitration is mentioned in Rule 5 of the

KLRCA, which among others states that “the arbitral tribunal may
conduct the arbitration in such a manner as it considers
appropriate and without prejudice to the generality of the foregoing
may, unless all parties to the arbitration otherwise agree, limit the
time available for each party to present its case”.  Under Rule 3 (3)

of the KLRCA, the Director of the KLRCA shall constitute the

arbitral tribunal if the agreed parties fail to constitute the tribunal

within 30 days from the request of any party made under the

UNICTRAL Arbitration Rules.

10.2 Is Malaysia a signatory to, and has it duly ratified into
domestic legislation: the New York Convention on the
Recognition and Enforcement of Foreign Arbitral Awards;
and/or the Convention on the Settlement of Investment
Disputes between States and Nationals of Other States
(“ICSID”)?

Malaysia has ratified both the New York Convention on the

Recognition and Enforcement of Foreign Arbitral Awards; and/or the

ICSID into the country’s domestic legislation.

The New York Convention on the Recognition and Enforcement of

Foreign Arbitral Awards entered into force for Malaysia on

February 3, 1986.

Malaysia joined the ICSID on October 14, 1966 and has adopted a

few legislations to make the convention effective which includes

the Convention on the Settlement of Investment Disputes Act, 1966

(Act of Parliament 14 of 1966); Notification on entry into force of

the Convention on the Settlement of Investment Disputes Act, 1966

(Notification No. 96 of March 10, 1966) and Arbitration

(Amendment) Act, 1980 (Act A 478 of 1980).

10.3 Is there any special difficulty (whether as a matter of law
or practice) in litigating, or seeking to enforce judgments
or awards, against Government authorities or State
organs (including any immunity)?

Judgment is defined in section 2 of the Reciprocal Enforcement Of

Judgments Act, 1958, as a judgment or order given or made by a court

in any civil proceedings, or a judgment or order given or made by the

court in any criminal proceedings for payment of a sum of money in

respect of compensation or damages to an injured party.  In respect of

a country which is a Member of the Commonwealth, it includes an

award in proceedings in an arbitration if the award has, pursuant to the

law in force in the place where it was made, become enforceable in the

same manner as a judgment given by a court in that place.  This

provision does not extend to an award made in a country not being a

Member of the Commonwealth.

The Reciprocal Enforcement of Judgments Act, 1952 is only limited

to the enforcement of judgments by Superior Courts and then only in

relation to monetary judgments.  Furthermore, it does not provide for

any pre-judgment reliefs like Mareva Injunctions, thus making it

difficult to protect dissipation of property pending registration; not

withstanding these limitations, since its birth in 1958, it has played an

important role in the enforcement of Foreign Judgments in Malaysia

and will certainly continue to do so in the future.

The introduction of the new Arbitration Act, 2005 on the other hand

may be regarded as an important step in the modernising the

Malaysian arbitration system.  The Act, which caters for the

recognition and speedy enforcement of foreign arbitral awards, is

certainly in tandem with the global needs of today.

As it can be seen, Malaysian courts will continue to assist foreigners

in enforcing judgments that they may have against Malaysians so

that they may get to the fruits of their efforts as quickly as possible.

10.4 Have there been instances in the natural gas sector when
foreign corporations have successfully obtained
judgments or awards against Government authorities or
State organs pursuant to litigation before domestic
courts?

There have been no reported cases relating to litigation against

Government authorities or state organs.

11 Updates

11.1 Please provide, in no more than 300 words, a summary of
any new cases, trends and developments in Gas
Regulation Law in Malaysia.

Miri recorded the earliest existence of oil seepages in Sarawak since

the first oil struck in 1910.  December 22, 1910 was marked as the

day Malaysia’s first ever oil well was drilled and struck in Miri

(known as the Grand Old Lady).  Shell built Malaysia’s first oil

refinery there in 1914 and the same year Shell laid a submarine

pipeline in Miri, which subsequently lead to exploration activities

and the passing of the PMA.

Before 1974, there were a number of acts passed to suit the necessity

of the petroleum and gas industry.  The Continental Shelf Act, 1966,

the PMA, the Petroleum (Income Tax) Act, 1967 and the Petroleum

Mining Rules, 1968 were the results of the research done by Walter J.

Levy who was appointed by the Malaysian Government to review the

Malaysian petroleum policy in 1964.  Due to a sense of reservation

and to safeguard the right of Malaysia, the Parliament finally passed

the PDA, and led to the setting up of PETRONAS which was

incorporated as a business entity on August 17, 1974 to have the entire

ownership and exclusive right of Petroleum.

The first step taken was to change the traditional concession system

to private companies by signing a production sharing contract

system with Shell on November 30, 1976 and Esso on December 8,

1976.  Later the Parliament passed another legal statute on

petroleum namely the Petroleum (Safety Measures) Act in June 28,

1984.  The first export of gas was a US$600 million (RM2.28 bil)

project, which PETRONAS and Shell each had a 50% stake in, and

which was carried out in 1993, the same year that the GSA was

gazetted.  Several amendments were made to the existing laws in

order to improve the regulatory regime of the petroleum industry,
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such as the Petroleum (Income Tax) (Amendment) Act, 1977 in

order to create a uniform taxation code.  PETRONAS has also

embarked on listing some of its subsidiaries, namely MHE and

PETRONAS Chemicals.
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