
NEWS | news >>

17www.legalbusinessonline.com

Update >>

Islamic Finance 

Recognising the Role Of the Syariah advisory 
Council

O
n 18th July, 2008, the KL High Court delivered a 
common judgment for 12 cases concerning Islamic 
financing whereby the judge declared that the 
BBA contract was contrary to Islam. The judge 

had questioned the validity and enforceability of the BBA 
contract on two main grounds, namely: (i) that the BBA 
contract was far more onerous than the conventional 
loan with riba which was prohibited and unequivocally 
condemned in Islam and (ii) that the BBA contract practiced 
in Malaysia was not acceptable by all the four Mazhabs in 
Islam.

9 out of the 12 cases went on appeal and the court of 
appeal held that judges in civil courts should not take upon 
themselves to declare whether a matter was in accordance 
with the Islam or otherwise. In allowing the appeal, the 
court held that the judge should not have taken upon 
himself to rule that the BBA contracts were contrary to 
Islam without having regard to the resolutions of the 
Syariah Advisory Council (SAC) of the Central Bank Malaysia 
(BNM) and the Syariah advisory body of the Islamic financial 
institutions (IFIs). 

The direction of the court of appeal was a relief to the 
Islamic financial industry as it emphasised the authority of 
the SAC and the internal Syariah committees formed at the 
respective IFIs.

In ensuring that the overall Islamic financial system 
operates in accordance with Syariah principles, BNM 
established a two-tiered Syariah governance infrastructure 
comprising two vital components, a centralized Syariah 
advisory body at BNM and the internal Syariah committee 
formed at the respective IFIs.

The SAC was established under the Central Bank 
of Malaysia Act 2009 as the apex authority for the 
ascertainment of Islamic law for the purposes of Islamic 
financial business. The mandates of the SAC are to ascertain 
the Islamic law on any financial matter and issue a ruling 
upon reference made to it, and to advise BNM and the IFIs 
on any Syariah issues relating to Islamic financial business, 
activities or transactions. The published rulings of the 
SAC are binding on the IFIs, courts and 
arbitrators.

It is hoped that with the direction issued 
by the court of appeal, judges in civil 
courts would refer to the rulings issued 
by the SAC prior to making any decisions 
which would have an impact on the 
operations and business of the Islamic 
financial industry in Malaysia. 
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