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adviser’s duty Of Care In Bond Issuance

I
n July, 2010, an oral judgment by a High Court in Malaysia 
sent ripples in the PDS market when it ruled that the 
lead arranger and trustee are equally liable as the issuer 
for losses suffered by the bondholders. The judgment 

was based on a lawsuit filed by 10 financial institutions 
(“Plaintiffs”) against bond issuer Pesaka Astana Sdn Bhd 
(“Pesaka”), KAF Discounts Bhd, Mayban Trustees Bhd and 
others (collectively referred to as “the Defendants”).

The Plaintiffs alleged that:-
i. a fundamental term of the bonds issuance is the sole 

operation of 3 Syariah compliant designated accounts by 
Mayban Trustees , one of which is to be ear-marked to 
redeem the bonds on its maturity;

ii. Pesaka failed to open the 3 designated accounts;
iii. when the bonds proceeds were disbursed, they were 

not paid into any of the designated accounts but instead 
were, at Pesaka’s instructions, paid to various accounts 
which were neither Syariah compliant nor operated by 
Mayban Trustees without the knowledge of bondholders.

In September, 2005, upon its maturity, Pesaka failed to 
redeem the first tranche of the bonds. During a meeting 
with bondholders, Pesaka admitted its failure to deposit 
payments received into the designated account. Instead 
a portion of the monies were utilized for overseas 
investments in its related companies. At the same meeting, 
Mayban Trustees informed the Plaintiffs that it had not 
become the sole signatory to the 3 designated accounts. 

The Plaintiffs’ argued that they had gone into the deal 
on the basis of an information memorandum by KAF 
Discounts that was ‘false and misleading’ while Mayban 
Trustees failed to exercise the necessary care and due 
diligence expected of a trustee. The court accepted this 
argument and held that the Plaintiffs had depended 
on the information memorandum to make informed 
investment decisions and therefore it is the lead arranger’s 
responsibility to ensure that there are no misstatements 
therein.

The message by the High Court to all market players in 
the industry is clear i.e. It is not so much about making 
the arrangers and advisers liable to investors throughout 
the tenure of the bonds issuance, but 
it is the responsibility of such arrangers 
and advisers to ensure that utmost duty 
of care has been exercised by all parties, 
including the legal advisers, to ensure 
that information furnished to investors 
are true and accurate and have been 
complied with. 
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